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Section 108 of the Copyright Act and Interlibrary Loan 
 

Many libraries across the United States use interlibrary loan (hereafter “ILL”) on occasion to 
provide copies of published works outside of their collections to their patrons. Section 108 of the 
Copyright Act (hereafter “Section 108”), which codifies limitations on exclusive rights 
specifically related to “reproduction by libraries and archives,” explicitly contemplates the 
reproduction by libraries of single copies of copyrighted works in certain circumstances in order 
to fulfill ILL requests.  
 
At the same time, Section 108 places a key restriction on ILL practices: ILL arrangements cannot 
have “as their purpose or effect, that the library or archives receiving such copies or 
phonorecords for distribution does so in such aggregate quantities as to substitute for a 
subscription to or purchase of such work.” 
 
The Copyright Act does not provide a precise limit for the number of copies of a given work a 
library can receive through ILL without running afoul of Section 108’s limitation. Nonetheless, it 
is clear from the statutory language that repeated requests for the same work should be viewed 
with scrutiny. For example, a library requesting twenty copies of a recently-published journal 
article would almost certainly exceed Section 108’s limitation.  
 
In the U.S. Copyright Office’s seminal 2017 report on Section 108, which followed years of 
extensive work by the Office as well as a stakeholder Study Group, the Office noted that “most 
eligible institutions currently abide by the non-statutory ‘rule of 5’ in order to avoid” receiving 
copies of works “in such aggregate quantities as to substitute for a subscription or purchase.” 
Specifically, most institutions will not request more than five copies of a given article in a given 
calendar year if the work was published within the last five years.  
 
In short, while libraries may use ILL in small quantities, Section 108 clearly prohibits using ILL 
as a safety valve or work-around, in the absence of a subscription, by requesting dozens of copies 
of a given article to make up for systemic loss of access that would normally be obtained through 
a subscription.  
 
Furthermore, to ensure compliance with Section 108’s “aggregate quantities” requirement, it is 
essential that libraries keep detailed records of their ILL transactions.  
 
It is also important to note that while Section 108 allows libraries to reproduce and distribute one 
copy of a given work in order to fulfill an ILL request for that work, Section 108 does not 
contemplate ILL through digital delivery, which necessarily entails reproducing multiple copies 
of the work at issue in order to fulfill a single request.  
 
In its 2017 report, the Copyright Office recognized this feature of the law, noting that it was 
“drafted with analog copying in mind, principally photocopying,” and proposed statutory 
changes to Section 108 to allow libraries to make the additional temporary and incidental copies 
necessary for digital delivery. Notwithstanding the Copyright Office’s recommendation, 
Congress has not amended Section 108 to allow for these additional copies, chiefly because the 
library community has vocally opposed any effort by Congress to update Section 108.  



 

 
As a result, libraries that wish to conduct ILL through digital delivery cannot rely on Section 108 
to do so, and should instead rely on licenses from copyright owners.  
 
Lastly, Section 108 provides several additional requirements that libraries must follow in order to 
engage in ILL transactions.  
 
First, when a library receives a copy of a given work through ILL, that copy must become the 
property of the library’s user—i.e. it must become the property of the patron who made the ILL 
request. The library cannot add the copy to its collection or subsequently distribute it to 
additional patrons.  
 
Second, a library may only receive a copy of a given work through ILL if the library “has had no 
notice that the copy…would be used for any purpose other than private study, scholarship, or 
research.”  
 
Finally, a library may only participate in ILL transactions if it “displays prominently, at the place 
where orders are accepted, and includes on its order form, a warning of copyright” in accordance 
with U.S. Copyright Office regulations.   
 
 
Helpful Links: 
 

 The full text of Section 108 is available here: 
https://www.copyright.gov/title17/92chap1.html#108 

 
 The U.S. Copyright Office’s report on Section 108 is available here: 

https://www.copyright.gov/policy/section108/discussion-document.pdf 


